STATE OF VERMONT
ENVI RONVENTAL BOARD
10 V. S. A CHAPTER 151

RE.  Wite Sands Realty Conpany Fi ndi ngs of Fact and
c/o MKenzie, Borden, Meaders Concl usi ons of Law
& lves Land Use Permt Amendnent
535 Fifth Avenue #3W0360-1-EB
New Yor k, New York Mbtion to Reconsi der

On March 9, 1981, Wite Sands Realty Conpany (the
"Applicant") filed a notice of appeal fromthe Findings of
Fact and Conclusions of Law issued February 13, 1981, by
District #3 Environmental Comm ssion denying an applica-
tion for a project generally described as the subdivision
of 246 acres into 20 lots and the construction of a 5700 foot
access road |ocated north of Route 4 near the wWoodstock-
"Bridgewater Town line in the Town of W.odstock, Vernont.
After notice and hearing, the Environnental Board (the "Board")
I ssued Land Use Permt #3w0360-EB on Cctober 19, 1981.

On Cctober 29, 1981, the Agenc%_of Environnental Conser -
vation (the "Agency"), a party to this proceeding, filed a
motionto reconsider the Board' s Findings of Fact as they
pertain to Criterion 8 A of 10 V.S. A §6086(a). On Novem
ber 12, 1981, the Applicant filed a menorandum in opposition
to the Agency's notion. 'On Novenber 17, 1981, Assi stant
Attorney Ceneral John Chase filed a notice of appearance in
this matter on behalf of the Fish and Gane Departnment. On
November 30, 1981, the Agency requested a hearing on its
request for reconsideration and asked the Board to reconsider

its decision with respect to Criteria IQCD and 9(F) of 10
V.S. A s§6086(a). On Decenber 2, 1981, the Applicant filed

a notion opposing the appearance of the Fish and Gane Depart -
ment as a party to this proceeding.

At its Decenber 8, 1981, hearing the Board considered
the various matters and agreed to reconsider its Findings

of Fact with respect to Criteri 8(a);, denied the Agency'
request to reconsider Criteria ??C3 and 9?F5 and gra%ted the

motion opposing the appearance Of the Fish and Game Departnent
as an additional party to this proceeding.

The follow ng parties participated 'in this reconsidera-
tion:

Applicant by A Jay Kenlan, Esq;, and,
Agency of Environnental Conservation by Dana Col e- Levesque,
Esq.

On February 10, 1982,the Board heard oral argunent on

the issues raised by the reconsid r?tiog of its EI”?J”?F of
Fact with respect to Criterion 8 (&) and adjourned the hear-

ing. This matter is now ready for decision.
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PROCEDURAL | SSUES

1. On Cctober 19, 1981, the Board issued Land Use Permt
#3W0360-EB. On COctober 29, 1981,the Agency, a party to the
proceeding, filed a notion to reconsider the Board s Findings
of Fact as they pertain to Criterion 8(A of 10 V.S A

§6086 (a). Board Rule 15 provides that a "party may file
within 15 days fromthe date of the decision such notions as -
are appropriate. As the Cctober 29, 1981, notion was tinely |

filed, the Board heard oral argunment and considered the
merits. ;

2. On Novermber 30, 1981, the Agency requested that the Board
reconsider its Cctober 19, 1981, decision with respect to
Criteria I1(C and 9(F) of 10 V.S. A §6086(a). Ihe Board
denied this request as untimely in that the request was made
nore than one nmonth after the decision was issued and not
within the 15 days specified in Board Rule 15.

3. Finally, the Board refused to recognize the Fish and Gane
Department as a party, distinct fromthe Agency for purposes
of this reconsideration. The Agency participated in all of
the proceedings before the Board relative to this matter.

It is true that 10 V.S. A §6084(b) provides that "any state
agency directly affected" shall receive notice of an”Act 250
application and that 10 V.S A $6086(c) prgyi es hhah "Egr-
ties shall be those who receive notice." though the Fish
and Ganme Departnent may be affected by this matter, it has
been represented by the Agency throughout the proceedi nns

In addition, the term"Agency" as defined in 3 V.S A §801(b) (1)
means a board, conmission, department or agency authorized

by law to make rules or to determ ne contested cases. The
Fish and Game Board is authorized to make rules, not the

Fish and Gane Department. See 10 V.S. A s4082. Therefore,
even if the Board had decided that an additional party was
appropriate to represent the interests of the Fish and Gane
Department for purposes of the reconsideration, that party
woul d have to be the Fish and Gane Board.

The Board has now considered the substantive issues
rai sed by the Agency's Mtion to Reconsider Criterion 8(A)

and is ready to revise its Findings of Fact with respect to
said Citerion

FI NDI NGS OF FACT

1. The land enconpassed by the proposed subdivision consists
of approxi mately 246 acres of land. A portion of the
land is a deer wintering area. The critical portion of
the deer wintering area; identified by the Verpont Fish
and Game Departnent, lies on the westerly portion of
the proposed project |ands, including sections of Lots 9,
11, and 15 in areas of soft wood cover



The Applicant proposes, to subdivide the 246 acres into 20
lots ranging in size fromless than 2 acres to nore than 40
acres. Eleven lots are greater than 10 acres in size,

and three of these are in excess of 30 acres.

The area in question is part of a larger existing deer

wi nter range and was added to the nmaps of deer w nter
ranges in the spring of 1981. Exhibits #8 and #9, maps
Of deer wintering ranges in the Towns of Wodstock and
Bridgewater respectively, indicate a |arge nunber of deer
Wi ntering ranges in the general area of the proposed
project. In earlier decisions, Inre Peter Quille, Jr.
Appeal #3w0383-EB dated March 18, 1980, and In re Quechee
Lakes Corporation, Appeal #3w0364-EB and #3w0365-EB dat ed
May 28, 1981, the Board found that "deer wi ntering areas
("deeryards") are critical habitat for the survival and
wel | -being of white-tailed deer in Vermont." The Board
continues to believe this to be true.

The nunber of deer supported by this w nter range and

the nunber of acres used by deer during the w nter nonths
were disputed by the parties. The Board finds, however,
that the proposed use (single-famly homes on relatively
large lots) will not significantly reduce the nunber of
deer using the winter range and the nunber of acres likely
to be used as winter range after developnent, if the
project is built as proposed and the Applicant naintains

a habit at- managenent program on at |east 50 acres as

set forth in nore detail bel ow.

There was al so conflicting testinony as to the economc
value of the land as a deer wintering area versus its

use as a residential subdivision. The Board recognizes
that winter deer range has significant economc, environ-
mental and recreational value to the public. However

the Board finds that if this subdivision were created with
t he habi t at - nanagenment program set forth below, this is a
reasonabl e means of |essening the destruction, dimnution
and inperilnent of the habitat and species and the economc
benefit to the public fromthe creation of the subdivision
wi Il outweigh any economic. environnental or recreationa
loss if the-habitat or species is actually reduced or
dimnished. 10 V.S A §6086(a) (8) () (1) and (ii).

No other land is owned or controlled by the Apolicant
“whi ch woul d allow the devel opment or subdivision to fulfill
its intended purpose.” 10 V.S. A §6086(a) (8) (A) (iii).

Interference with the role of this winter range can be
reduced to an acceptable |evel by devel opnment of a

habi t at - managenent program on at |east 50 acres of the
site for a period of fromten to twenty years. The Appli-
cant indicates a willingness and the ability to undertake
game and wldlife nmanagenent prograns to help offset any
adverse inpact of this particul ar devel opment on the deer
wintering area. 10 V.S A §6086(a)(8) (A) (ii). The Board,



therefore, will condition the permt as follows:

The permttee shall, with the assistance
of a professional forester and/or gane
bi ol ogi st, devel op a habitat - managenent
program for at |east 50 acres, conprising :
the westernnost portions of Lots 9, 11, and

13, and that such habitat-nanagenent prograns

shall be instituted and naintained by the

permttee, its successors and assigns, for

a period of not |less than ten years; pro-

vided, however, that if it is or can be

established by "any party opposing" the

permttee pursuant to 10 V. S. A §6088, that

at the end of the ten year period this area

continues to be a "necessary wildlife habitat"

pursuant to 10 V.S. A §6086(a) (8) (A), such pro-

grans shall continue for an additional ten years

or atotal of twenty years.

The Board recogni zes that any permt nmay be revoked for
nonconpliance with conditions in accordance with 10 V.S A
§6090(b) and Board Rule 24.

The Board, therefore, finds insufficient evidence that, ;
as conditioned above, this subdivision wll "destroy or
significantly inperil necessary wildlife habitat or any
endangered species" as required by 10 V.S A §6086(a) (8) (A).

CONCLUSI ONS OF LAW

1.

The Board concludes that a "necessary wildlife habitat"
as defined in 10 V.S. A §6001(12) need not be deci sive
to the survival of the entire population of a species
of wldlife but nust be critical only to the survival
of a portion of the popul ation which is dependent upon
the identified habitat. However, the Board nmust con-
clude that this particular subdivision, as presented
to the Board and |limted by the terns and conditions of
the Board's Findings of Fact and the permt amendnent

i ssued herewith, neets the requirenents of Criterion 8
under 10 V.S. A §6086(a).

The Board previously found that the project neets the
requi renents of Criteria |(B) and 1(C), 4, 5, 7, 9(F)
and 9(J) under 10 V.S. A §6086(a). The District m

m ssion found that the project neets the requirenents
of the remaining criteria. Therefore, the Board con-
cludes that if conpleted and maintained in confornmance
with all of the terns and conditions of Land Use Permt
#3W0360-EB, as anmended herein, the subdivision will
conformto the criteria set forth in 10 V.S. A $6086(a).



Jurisdiction over this permt shall be returned to

the District #3 Environnental

Comm ssi on.

Dated at Mntpelier, Vernmont this 25th day of February,

Board nenbers participating
in this decision:

Leonard U. WIson

Fer di nand Bongartz

Law ence H Bruce, Jr.
Melvin H Carter

Roger N. Mller

Donal d B. Sargent

ENVI RONMENTAL  BOARD

By (]/} A Vf/ &)@LWLGM J

1982.

//Jdan S. Eastman
/ Executive Oficer



